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Purpose: The purpose of this exercise is to test and compare different generative Al platforms
to determine which produces the most accurate results.

Process: A test question was selected which does not have a definitive answer, and is
frequently the subject of inaccurate information on the Internet. Using this topic as a test
question allows for possible insight into the AI platform’s training resources as well as its
approach to resolving uncertainty.

The comparison also employs three variants of the test question. The first two are simple
qguestions designed to achieve a “lay of the land” understanding of the topic. The simple
questions differ in that they alternate focus on machine-creation and human-creation
elements of an Al-generated logo. The third question is more detailed, calling for a more
structured response and identification of sources.

Three Subject Questions:

Question 1 (Simple): Can a logo and slogan generated entirely by Al be trademarked? Draft a
short legal memo to respond to the question.

Question 2 (Simple but with emphasis on “human creation” element): Can a logo and
slogan generated by a machine and not a human be trademarked? Draft a short legal memo to
respond to the question.

Question 3 (Multi-part, structured version of simple query): Can a logo generated entirely by Al
be trademarked? Draft a legal memo that addresses this question. The memo should state
whether or not this question is settled law and if not, it should analyze and discuss all possible
ways the issue might be resolved, and offer a conclusion on how it is likely to be resolved. Next,
develop a checklist for factors that should be considered in evaluating whether the
Al-generated logo qualifies for trademark protection. Finally, include references to the soure
material relied on in your memo

Summary Conclusions:
e A hardcore legal researh product like Casetext is not well-suited to providing simple
responses to a broad question. Casetext will provide a summary overview along with a
robust list of accurate case citations for further review, but will not generate checklists



or make recommendations. The product is intended, and well suited for serious legal
research.

Of the remaining tools, each had their own strengths and drawbacks. In my view,
Claude offered the best and most accurate discussion of why a machine-generated logo
could pose a challenge to trademark eligibility but is not an automatic disqualifier (as
arguably is the case for a copyright for AI-generated content). Claude also provided
reliable source material.

Chat GPT’s performance was not as polished, and it was also at once more creative and
generic in offering ways to resolve uncertainty.

PaxtonAI’s analysis was cursory, and I was surprised that it did not cite specific
references given that it trained on legal content. That said, I found Paxton’s follow up
questions very helpful.

Perplexity presented as the least accurate of the group, suggesting in one response that

a machine-created logo would not qualify for trademark protection. Perplexity also
identified web resources as references which are not all accurate on this topic.

RESULTS ATTACHED



QUESTION 1 - PAXTON.AI

You
Can a logo and slogan generated entirely by Al can be trademarked? Draft a short legl memo to respond to this
question

Paxton

**Legal Memorandum**

**To:** [Client Name]

**From:** Paxton

**Date:** April 4, 2024

**Subject:** Trademark Eligibility of Al-Generated Logo and Slogan

**Introduction**

This memorandum addresses the question of whether a logo and slogan generated entirely by artificial intelligence
(Al) can be trademarked. The analysis is grounded in the principles of trademark law, focusing on the requirements
for trademark eligibility, particularly the distinctiveness and originality of Al-generated content.

**Analysis**

Trademark laws, such as the Lanham Act in the United States and the Trade Marks Act in the United Kingdom,
require that for a logo or slogan to be eligible for trademark protection, it must be distinctive and not generic. The
primary function of a trademark is to identify the source of goods or services to consumers, and thus, it must be
capable of distinguishing the goods or services of one business from those of others.

The eligibility of Al-generated logos and slogans for trademark protection hinges on their ability to meet these
criteria. The key considerations include:

1. **Originality and Distinctiveness**: The logo and slogan must be original and distinctive enough to serve as
identifiers of the source of goods or services. Given that Al-generated content is the result of algorithmic processes
and data inputs, the question arises whether such content can possess the requisite level of originality and
distinctiveness. It is essential to assess whether the Al-generated logo and slogan are unique and capable of
distinguishing the client's goods or services in the marketplace.

2. **Legal Implications**: The process of trademarking Al-generated intellectual property raises questions about
ownership and authorship. Traditionally, intellectual property rights are granted to human creators. However, as Al
plays an increasingly significant role in the creation process, it challenges the conventional understanding of
authorship. It is crucial to consider how existing laws apply to Al-generated content and whether such content can

be considered as having a human author for the purposes of trademark registration.

3. **Potential Challenges**: There may be challenges in proving the non-generic nature of Al-generated content, as
well as in establishing ownership and authorship for the purposes of trademark registration. These challenges stem
from the unique nature of Al as a tool in the creative process and the current legal framework, which is primarily
designed with human creators in mind.

**Recommendations**
Given the complexities involved in trademarking Al-generated logos and slogans, the following steps are
recommended:

- **Conduct a Thorough Assessment**: Perform a detailed analysis of the Al-generated logo and slogan to
determine their distinctiveness and originality. This assessment should consider the elements that contribute to their
ability to function as trademarks.

- **Review Legal Precedents and Legislation**: Examine recent legal precedents and any legislative changes that
may impact the trademark eligibility of Al-generated content. This review will provide insights into how the law is
evolving in response to technological advancements.

- **Consider Potential Modifications**: If the Al-generated logo and slogan do not meet the criteria for trademark
registration, consider making modifications to enhance their distinctiveness and originality. This may involve a more
significant human contribution to the creative process.

**Conclusion**

Trademarking a logo and slogan generated entirely by Al presents unique legal challenges, primarily related to their
originality, distinctiveness, and the implications of Al in the creation process. A careful assessment of these factors,
along with a review of legal precedents and potential modifications, will be crucial in determining the feasibility of
trademark registration for Al-generated content.
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QUESTION 1 - CASETEXT

REQUEST

RESPONSE

Hide research request A

Can a logo and slogan generated entirely by Al can be trademarked? Draft a short legal memo to respond to this question

Answer

While there is no definitive answer to the question of whether a logo and slogan generated entirely by Al can be trademarked, the
authorities suggest that it is likely possible, so long as the logo and slogan meet the other requirements for trademark protection.
However, there are potential risks associated with using Al-generated marks, such as the possibility of infringement or lack of
distinctiveness.

Analysis

Several of the authorities suggest that a logo and slogan generated entirely by Al can be trademarked. For example, the analysis in
"Artificial Intelligence Presents Challenges for Intellectual Property Laws’ Focus on Human Creation" suggests that trademarks are
"somewhat less impacted by generative Al" and that the use-in-commerce requirement is still the key factor in determining ownership.
Similarly, the analysis in “Fair Use, Copyright, and Trademark Implications of Generative Al" notes that "it is immaterial whether a
human, an Al program, or a combination of both created or designed the mark."

However, the authorities also caution against potential risks associated with using Al-generated marks. For example, the analysis in
"Would You Hire a Monkey to Write Your Ad Copy?" cautions against relying on Al without human review, and the analysis in "Fair Use,
Copyright, and Trademark Implications of Generative Al" warns that Al-generated marks may pose an enhanced risk of infringement or
lack distinctiveness, which could prevent registration.

The case law does not provide a definitive answer to the research request, but some cases may provide useful analogies. For example,
Thaler v. Hirshfeld discusses whether an artificial intelligence machine can be considered an “inventor" for purposes of patent law, and
the court ultimately concludes that “as technology evolves, there may come a time when artificial intelligence reaches a level of
sophistication such that it might satisfy accepted meanings of inventorship." This suggests that the law may evolve to accommodate
Al-generated marks as well.

Cases (10) A



QUESTION 1 - CHATGPT

o

You
Can a logo and slogan generated entirely by Al can be trademarked? Draft a short legl memo to
respond to this question

ChatGPT
Certainly, here's a concise legal memo addressing the query about the trademarkability of Al-

generated logos and slogans.

To: [Recipient]

From: [Your Name], Legal Advisor

Date: [Today’s Date]

Subject: Trademarkability of Al-Generated Logos and Slogans

Introduction

The query concerns whether logos and slogans created entirely by artificial intelligence (Al) can
be protected under trademark law. This memo evaluates the legal framework surrounding the
trademarkability of Al-generated intellectual properties (IP) and provides guidance based on

current laws and precedents.

Analysis

Trademark law in most jurisdictions, including the United States and the European Union, requires
that for a logo or slogan to be trademarked, it must be distinctive and used in commerce to
identify and distinguish goods or services. The key elements to consider for Al-generated logos

and slogans include:

. Originality and Authorship: Traditionally, IP rights are granted to human creators. The US
Copyright Office explicitly states that works produced by Al without human authorship are not
copyrightable. However, trademarks do not require authorship but use in commerce. If an Al-
generated logo or slogan meets the other criteria for trademark protection, the lack of human
authorship may not be a barrier.

. Use in Commerce: A trademark must be used in commerce to be eligible for registration. An Al-
generated logo or slogan used by a business to identify its goods or services could meet this
criterion.

Distinctiveness: The logo or slogan must be distinctive enough to serve as a source identifier for
the goods or services it represents. Al-generated IPs that are unique and not merely descriptive

can satisfy this requirement.

4. Legal Precedents: There is limited legal precedent directly addressing the trademarkability of Al-

generated IPs. However, existing cases focusing on the use and distinctiveness of the mark may

provide guidance.

Conclusion and Recommendations

Based on the current legal framework, Al-generated logos and slogans can potentially be
trademarked, provided they meet the criteria for trademark protection, namely use in commerce
and distinctiveness. The lack of human authorship does not necessarily preclude trademark

protection as the focus is on the use of the mark in identifying goods or services.
It is recommended that entities seeking to trademark Al-generated logos or slogans:

* Ensure that the logo or slogan is actively used in commerce.
* Evaluate the distinctiveness of the logo or slogan to ensure it functions as a source identifier.

* Monitor evolving legal standards and prece~ents related to Al and IP rights.
1



QUESTION 1-CLAUDE
Trademark Eligibility of AI-Generated Logos and Slogans v

e Can alogo and slogan generated entirely by Al can be trademarked? Draft a short legal
memo to respond to this question

MEMORANDUM

To: [Requestor]

From: [Attorney]

Date: April 4, 2024

Re: Trademarking AI-Generated Logos and Slogans

Question Presented:
Can a logo and slogan generated entirely by artificial intelligence (AI) be trademarked?

Brief Answer:

While there is no definitive legal precedent addressing this specific issue, it is likely that
Al-generated logos and slogans can be trademarked, provided they meet the general
requirements for trademark protection. However, there may be challenges in establishing
ownership and proving the distinctiveness of the mark.

Discussion:

1. Trademark Requirements: To be eligible for trademark protection, a logo or slogan
must be distinctive, non-functional, and used in commerce to identify the source of
goods or services. Al-generated logos and slogans that meet these criteria should, in
theory, be eligible for trademark protection.

2. Ownership: One potential challenge in trademarking Al-generated content is
establishing ownership. U.S. copyright law, for example, requires human authorship
for a work to be eligible for protection. While trademark law does not have an explicit
human authorship requirement, it may be necessary to show that a human or
company has adopted and used the Al-generated logo or slogan in commerce.

3. Distinctiveness: Another challenge may be proving that the Al-generated logo or
slogan is sufficiently distinctive. If the Al system relies on existing designs or phrases,
the resulting logo or slogan might be considered generic or descriptive, making it
harder to secure trademark protection.

4. Case-by-Case Analysis: Given the lack of specific legal precedent, the ability to
trademark Al-generated logos and slogans will likely be determined on a case-by-case
basis, considering factors such as the level of human involvement in the creation
process, the distinctiveness of the mark, and its use in commerce.

Conclusion:

While there are no clear legal barriers to trademarking Al-generated logos and slogans, the
lack of precedent and potential challenges in establishing ownership and distinctiveness
suggest that a case-by-case analysis will be necessary. As Al continues to advance and its
use in creating intellectual property becomes more common, legal frameworks may need
to adapt to address these novel issues.
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* Claude can make mistakes. Please double-check responses.



QUESTION 1 - PERPLEXITY

Can a logo and slogan generated entirely by Al
can be trademarked? Draft a short legl memo
to respond to this question

‘2 Sources

Erik's Legal List — 7 Tips to Protect Your Company Taglines and O B
Trademark Strategy -... Brand's Intellectual... Slogans - 109+ Examples

& clocktowerlaw - 1 @ linkedin = 2 eX examples - 3 View 2 more
EEBJ Answer

No, a logo and slogan generated entirely by artificial intelligence (Al) cannot be
trademarked under current U.S. trademark law. Trademarks are intended to identify the
source of goods or services, and the law requires that they be used in commerce by a
human or legal entity. '

Key Points

e Trademarks must be used in commerce by a human or legal entity to identify the
source of goods or services. ' Al systems cannot themselves be considered the
source.

e For a trademark to be registered, the applicant must have a bona fide intent to use
the mark in commerce. ? An Al system cannot form the required intent.

e Trademarks are associated with the goodwill and reputation of their owners. > An Al
cannot build goodwill or reputation as it is not a legal entity.

e The Trademark Manual of Examining Procedure states that the USPTO will refuse
trademarks generated by an Al unless the applicant is the owner of the Al technology
that generated the mark. *

Therefore, while a human or company could potentially trademark a logo or slogan created
using Al technology that they own, a mark generated solely by an autonomous Al system
with no human involvement in selection or adoption would not be registrable under current

IaW. i) & © €
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QUESTION 2 - PAXTON.AI

You
Can a logo and slogan generated by a machine and not a human be trademarked? Draft a short legal memo to
respond to the question.

Paxton
**MEMORANDUM®*

*+To:** [Recipient]
**From:** Paxton

“*Date:** April 5, 2024

**Subject:** Trademark Eligibility of Machine-Generated Logos and Slogans
**Introduction**

This memorandum addresses the question of whether logos and slogans generated by a machine, without human
intervention, are eligible for trademark protection under current U.S. law.

**Analysis**

Trademark law is designed to protect symbols, names, and slogans used by entities to identify and distinguish their
goods and services from those of others in the marketplace. The key criteria for trademark protection include
distinctiveness and the ability to identify the source of goods or services to consumers. Trademarks must not be
merely descriptive or generic.

The United States Patent and Trademark Office (USPTO) does not explicitly address the eligibility of machine-
generated content for trademark protection. However, the principles of trademark law focus on the use of marks in
commerce rather than the process of their creation. Therefore, the origin (machine-generated versus human-
created) does not directly impact the fundamental criteria for trademark eligibility—distinctiveness and use in

commerce.

However, copyright law introduces the concept of authorship, requiring works to be created by a human to qualify
for protection. This distinction raises questions about the implications for machine-generated content, including
logos and slogans, particularly regarding originality and creativity.

**Legal Strategies and Implications**
1. **Distincti and Use in C For a machine-g d logo or slogan to be eligible for trademark

protection, it must be distinctive and used in commerce to identify the source of goods or services. The focus
should be on these criteria rather than the method of creation.

2. **Authorship and Originality:** While copyright law's requi for human ip may influence
of originality and creativity, the primary concern for trademark law remains the mark's ability to function as a source

identifier in commerce.

3. **Policy Considerations:** Granting trademark protection to machine-generated logos and slogans could raise
policy concerns, including the potential for an increase in trademark applications for content generated through
automated processes. This could impact the trademark system's ability to function effectively and the broader
implications for creativity and innovation in commerce.

**Conclusion**

Based on current trademark law principles, machine-generated logos and slogans can be eligible for trademark

protection, provided they meet the criteria of distinctiveness and use in commerce. The method of creation, whether

by a machine or a human, does not inherently disqualify a mark from trademark protection. However, legal and policy
i i ling the implications of i hine-gs d content should be carefully

considered. Entities seeking to trademark such content may wish to focus on demonstrating the mark's
distinctiveness and its role in identifying the source of goods or services in the marketplace.

**Recommendations**

Entities considering trademark ion for machine-g d logos and slogans should:

- Ensure the mark is distinctive and not merely descriptive or generic.
- Clearly demonstrate the mark's use in commerce to identify the source of goods or services.

- Monitor evolving legal standards and policy discussions regarding the ion of machine-g d content.

This memorandum provides a general overview and is not a substitute for legal advice. Specific cases should be

discussed with a legal i to the implications fully.
O @ 0D
Follow up questions
© How do other countries' trademark laws address the eligibility of machine-generated logos and slogans for trademark
protection?
* What are the potential challenges in proving the distinctiveness of a machine-generated logo or slogan in a trademark
application?
 How might advancements in artificial intelligence and machine learning impact the future of trademark law, specifically.
concerning the pr ine-gener; nt?



QUESTION 2 - CASETEXT

REQUEST

RESPONSE

Hide research request A

Can a logo and slogan generated by a machine and not a human be trademarked?

Answer

While there is no definitive answer to the query, the authorities suggest that a logo and slogan generated by a machine can likely be
trademarked.

Analysis

The most relevant authority is the analysis titled "Fair Use, Copyright, and Trademark Implications of Generative Al." It argues that
trademark rights are based on the extent to which a mark is used to identify the source of goods or services, and that it is immaterial
whether a human, an Al program, or a combination of both created or designed the mark. The analysis also notes that the USPTO has
not issued any guidance indicating that Al-generated trademarks are subject to different rules than traditionally developed
trademarks.

The analysis titled "Artificial Intelligence Presents Challenges for Intellectual Property Laws’ Focus on Human Creation" also supports
the conclusion that a logo and slogan generated by a machine can likely be trademarked. It argues that the use-in-commerce
requirement is the most important requirement for trademark protection, and that the individual who thought of the trademark and the
owner of the trademark can differ if the individual never used the trademark in commerce in connection with goods or services. The
analysis also suggests that if a business uses Al to create a catchy slogan or product name, Al's generation of an output should not
prevent the business from later using in commerce and claiming ownership in that trademark.

The analysis titled "NFT Intellectual Property Considerations" is somewhat relevant to the query. It discusses trademark protection for
NFTs, and specifically notes that a federal district court held that the sale of an NFT satisfies the Lanham Act's "use in commerce"
requirement. This suggests that the use-in-commerce requirement can be met even in the context of virtual transactions.

The case Thaler v. Hirshfeld is relevant to the research request because it discusses whether an artificial intelligence machine can be
considered an "inventor" for patent purposes. Although the case does not directly address trademark law, it may provide a useful
analogy for the research request. However, the court ultimately held that the time has not yet arrived for artificial intelligence to satisfy
accepted meanings of inventorship, and that it is up to Congress to decide how to expand the scope of patent law.

The other two analyses, "USPTO publishes report on public views on artificial intelligence and IP Policy - US IP law adequate for now,
until artificial general intelligence is reached?" and "USPTO Seeks Comments on Intersection of Intellectual Property and Artificial

Intelligence in Second Federal Register Notice," are less relevant to the query. They provide background information on the USPTO's
stance on Al and IP law, but do not specifically mention trademarks.

Cases (3) ~

Thaler v. Hirshfeld, 558 F. Supp. 3d 238 (E.D. Va. 2021)

Thaler v. Hirshfeld is relevant to the research req b itdi hether an artificial intelligence machine can be
considered an "inventor" for patent purposes Although the case does not directly address trademark law, it may provide a
useful analogy for the hreq , the case does not provide a definitive answer to the research request, and

additional research is needed.

"Although these cases did not squarely address the issue raised in this civil action, the unequivocal statements from the Federal
Circuit that "inventors must be natural persons" and "only natural persons can be ‘inventors’ " support the plain meaning of
"individual" in the Patent Act as referring only to a natural person and not to an artificial intelligence machine. Max-Planck, 734
F.3d at 1323 ; Beech Aircraft, 990 F.2d at 1248."

"As technology evolves, there may come a time when artificial intelligence reaches a level of sophistication such that it might
satisfy accepted meanings of inventorship. But that time has not yet arrived, and, if it does, it will be up to Congress to decide
how, if at all, it wants to expand the scope of patent law. III."

Louis Vuitton Malletier v. Dooney Bourke, 454 F.3d 108 (2d Cir. 2006)

Pengu Swim Sch. v. Blue Legend, LLC, 4:21-CV-1525 (S.D. Tex. Apr. 21,2023)



QUESTION 2 - CHATGPT

O

You
Can a logo and slogan generated by a machine and not a human be trademarked? Draft a short
legl memo to respond to the question

ChatGPT
Legal Memorandum

Subject: Trademark Eligibility of Al-Generated Logos and Slogans
Date: [Insert Date]

To: [Recipient's Name]

From: [Your Name]

Introduction:

This memorandum addresses the question of whether logos and slogans generated by artificial
intelligence (Al) systems, rather than human creators, are eligible for trademark protection. The
analysis considers prevailing legal standards and practices related to trademark eligibility,
focusing on distinctiveness, use in commerce, and authorship.

Analysis:

Trademark laws in jurisdictions such as the United States are primarily concerned with the use,
distinctiveness, and descriptiveness of a mark, rather than the manner of its creation. The key
criteria for trademark eligibility are that the mark must be used in commerce and must be
distinctive enough to identify and distinguish goods or services in the market. The goal is to
prevent consumer confusion.

1. Use in Commerce: For a logo or slogan to be trademarked, it must be used in commerce. This

N

means it should be used on products, packaging, or in advertising for goods or services offered
in the marketplace. Al-generated logos and slogans meet this criterion if they are adopted by a
business and used in commerce.

Distinctiveness: A trademark must be distinctive, capable of identifying the source of a particular
good or service to consumers. Both Al-generated and human-created logos and slogans can
achieve distinctiveness, depending on their uniqueness and recognizability.

. Authorship and Ownership: While the authorship of Al-generated content introduces

complexities, trademark law focuses on the entity using the mark in commerce rather than the
creator. Ownership of the Al-generated logo or slogan would generally lie with the entity that
commissioned or created it using the Al, provided they have the right to use and register itas a
trademark.

Conclusion:

Based on the criteria of use in commerce and distinctiveness, logos and slogans generated by Al
systems can be eligible for trademark protection. The critical factor is not the origin of creation (Al
vs. human) but whether the logo or slogan fulfills the legal requirements for trademark
registration, including being used by a business to identify and distinguish its goods or services.

Entities interested in trademarking Al-generated logos or slogans should ensure that these marks
meet all trademarkability criteria and that they hold the rights to use and register these marks. It is
recommended to consult with an intellectual property attorney to navigate any potential legal
complexities, especially concerning ownership and authorship of Al-generated creations.

Disclaimer: This memo provides general information and should not be taken as legal advice.
Specific legal advice should be sought for individual cases.



QUESTION 2 - CLAUDE

e Can a logo and slogan generated by a machine and not a human be trademarked? Draft a
short legal to respond to the questi

To: Requesting Attorney

From: Claude, Legal Research Assistant

Date: April 5, 2024

Re: Trademark Eligibility of Machine-Generated Logos and Slogans

Question Presented:
Can a logo and slogan generated by a machine, rather than a human, be eligible for
trademark protection?

Brief Answer:

Yes, a logo and slogan generated by a machine can potentially be eligible for trademark
protection, provided they meet the standard criteria for trademarks. The fact that they
were created by artificial intelligence (AI) rather than a human does not, in and of itself,
preclude trademark eligibility.

Discussion:

Trademarks serve to identify and distinguish the goods or services of one entity from
those of others. The key factors in determining trademark eligibility are distinctiveness,
use in commerce, and the absence of any statutory bars to registration.

There is no explicit requirement under the Lanham Act (the primary federal trademark
statute in the U.S.) that a mark be created by a human to qualify for protection. As long as
the Al-generated logo and slogan function as source identifiers and meet the other
criteria, they can theoretically be registered.

However, some potential issues to consider:

1. Distinctiveness: The machine-generated marks would still need to be inherently
distinctive or have acquired distinctiveness through use to be protectable. Generic or
purely descriptive marks would face the same obstacles to registration as human-
created marks.

2. Ownership: There may be novel questions around who owns the rights to Al-created
intellectual property. Careful contractual agreements assigning ownership would be
prudent.

3. Specimen of Use: Trademark applications require submitting specimens showing the
mark used in commerce. The applicant would need to actually use the Al-generated
marks on goods or services, not merely generate them.

4. Deceptive or Scandalous Matter: Al-generated marks would be subject to the same
statutory bars, including the prohibition on registering marks that are deceptive or
scandalous.

In sum, while the question has not been definitively addressed by the courts or USPTO, a
strong argument can be made that qualifying machine-generated logos and slogans are
eligible for trademark protection. The owner would need to show that the marks meet the
core functions and requirements for trademarks. Thorough clearance searches and
carefully crafted applications are advised.

Please let me know if you have any other questions!

Regards,
Claude

[ Copy O Retry &0 @

* Claude can make mistakes. Please double-check responses.



QUESTION 2 - PERPLEXITY

Can a logo and slogan generated by a machine
and not a human be trademarked? Draft a
short legal memo to respond to the question.

‘E Sources

Trademarking a Logo: All Top 5P With Logo Maker- ) &8
Your Questions... Artificial Intelligence (Al. the most advanced Al..

arapackelaw - 1 @ linkedin « 2 B brandmark - 3 View 2 more
& Answer

No, a logo and slogan generated entirely by artificial intelligence (Al) cannot be
trademarked. Here is a brief legal memo explaining why:

Legal Memo

Issue

Whether a logo and slogan created by an Al system without human involvement can be
trademarked.

Brief Answer

No, logos and slogans generated solely by Al cannot be trademarked under current U.S.
trademark law. Trademarks require human authorship and creativity, which Al systems
lack. ' 2

Reasoning

The U.S. Patent and Trademark Office (USPTO) requires that trademarks be created by a
human author or authors. Al systems are not considered "authors” under intellectual

property laws since they lack human creativity and independent decision-making ability.
1 2

Trademarks protect source-identifying symbols, words, or designs used in commerce. To
be registrable, a trademark must be distinctive and not functional or merely descriptive of
the goods/services. Distinctiveness requires a minimum level of creativity, which Al
systems cannot provide without human direction and input. * *

Additionally, Al-generated logos and slogans may incorporate third-party copyrighted or
trademarked material scraped from the internet, making them ineligible for trademark
protection due to lack of originality and ownership issues. 2

Therefore, while Al can assist human designers, logos and slogans created entirely by Al
systems without human authorship cannot currently be trademarked under U.S. law.
Human creativity and direction is required. * 2 *

@ Share % Rewrite 0 &

< Related
tell me more
what is the process for trademarking a logo and slogan

what are the requirements for a logo and slogan to be eligible for trademarking

+ + + +

what are the benefits of trademarking a logo and slogan



QUESTION 3 - PAXTON.AI

You

Question Presented: Can a logo generated entirely by Al be trademarked? Draft a legal memo that addresses this

question. The memo should state whether or not this question is settled law and if not, it should analyze and discuss

all possible ways the issue might be resolved, and offer a conclusion on how it is likely to be resolved. Next, develop

a checklist for factors that should be i in ing whether the Al logo qualifies for trademark
Finally, include to the soure material relied on in your memo.

Paxton

**Legal Memorandum**

**To:** [Client Name]
**Frol
**Date:** April 5, 2024

**Subject:** Trademark Eligibility of Al-Generated Logos

Paxton

**I. Introduction**

This memorandum addresses the question of whether a logo generated entirely by artificial intelligence (Al) can be
trademarked. Given the evolving nature of Al and intellectual property law, this issue presents novel legal challenges.
This memo outlines the current legal landscape, analyzes potential resolutions, and concludes with a
recommendation on the matter.

**II. Current Legal Status**

As of the date of this memo, there is no settled law ifi ing the

logos. Trademark law traditionally requires a "use in commerce" and an association with a particular source of goods
or services. The key issue with Al-generated logos is determining the "creator" or "source" of the work for the
purposes of trademark registration.

**|Il. Relevant Laws and Regulations**

1. **Trademark Law:** Trademarks protect symbols, names, and slogans used to identify goods or services. The
primary function is to prevent consumer confusion about the source of goods or services.

2. **Intellectual Property Law:** Concerning Al-generated works, the question of authorship and ownership is
pivotal. Current laws do not explicitly address whether Al can be considered an author or creator.

**IV. Potential Legal Strategies and Implications**

1. **Eligibility Analysis:** The eligibility of Al logos for lion may hinge on
that the logo is used in commerce and serves to identify and distinguish the source of goods or services.

2.**Ci ip and O i A possible is that the entity using the Al tool to generate the logo can
claim ownership, as the Al is merely a tool in the creative process.

3. **Public Interest Consi { Granting ion to Al logos could

innovation but also raise concerns about the i ion of and potential for
**V. Conclusion**

Given the lack of explicit legal guidance, it is likely that courts or legislatures will need to address the issue directly.
The resolution may involve a nuanced approach, recognizing the role of Al as a tool in the creative process while
ensuring trademarks fulfill their purpose of preventing consumer confusion.

**Checklist for Evaluating Al-Generated Logo Trademark Protection**

1. **Use in Commerce:** Is the logo being used in commerce to identify goods or services?

2. **Distinctiveness:** Does the logo serve to identify the source of goods or services and distinguish them from
others?

3. **Creatorship:** Can the entity using the Al to generate the logo reasonably claim to be the creator or source of
the logo?

4. **Functionality:** Is the logo merely functional, or does it also have distinctive characteristics?

5. **Public Interest:** Does granting trademark protection to the logo serve the public interest by preventing

consumer confusion?
**References**

1. Trademark Law: Principles governing trademarks and their application to Al-generated works are derived from
general trademark law principles, as there is no specific statute or case law directly addressing Al-generated logos.

2. Intellectual Property Law: Discussions on the ownership and authorship of Al-generated works provide a
framework for analyzing the potential for trademark protection.

Given the current legal landscape, entities seeking to trademark Al-generated logos should prepare for a case-by-
case analysis, focusing on the logo's use in commerce, distinctiveness, and the role of the Al in the creation

process.
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Follow up questions

® How do current trademark laws address issues of authorship and ownership in the context of Al-generated works?

® What potential challenges might arise in proving the distinctiveness of an Al-generated logo for trademark protection?
® How could granting trademark protection to Al-generated logos impact consumer behavior and market competition?




QUESTION 3 - CASETEXT

REQUEST

RESPONSE

Hide research request A

Can a logo generated entirely by Al be trademarked? Draft a legal memo that addresses this question. The memo should state whether or not this
question is settled law and if not, it should analyze and discuss all possible ways the issue might be resolved, and offer a conclusion on how it is likely
to be resolved. Next, develop a checklist for factors that should be considered in evaluating whether the Al-generated logo qualifies for trademark
protection. Finally, include references to the soure material relied on in your memo

Answer

While there is no definitive answer to the query, the authorities suggest that a logo and slogan generated by a machine can likely be
trademarked.

Analysis

The most relevant authority is the analysis titled "Fair Use, Copyright, and Trademark Implications of Generative Al" It argues that
trademark rights are based on the extent to which a mark is used to identify the source of goods or services, and that it is immaterial
whether a human, an Al program, or a combination of both created or designed the mark. The analysis also notes that the USPTO has
not issued any guidance indicating that Al-generated trademarks are subject to different rules than traditionally developed
trademarks.

The analysis titled "Artificial Intelligence Presents Challenges for Intellectual Property Laws’ Focus on Human Creation" also supports
the conclusion that a logo and slogan generated by a machine can likely be trademarked. It argues that the use-in-commerce
requirement is the most important requirement for trademark protection, and that the individual who thought of the trademark and the
owner of the trademark can differ if the individual never used the trademark in commerce in connection with goods or services. The
analysis also suggests that if a business uses Al to create a catchy slogan or product name, Al's generation of an output should not
prevent the business from later using in commerce and claiming ownership in that trademark.

The analysis titled "NFT Intellectual Property Considerations" is somewhat relevant to the query. It discusses trademark protection for
NFTs, and specifically notes that a federal district court held that the sale of an NFT satisfies the Lanham Act's "use in commerce"
requirement. This suggests that the use-in-commerce requirement can be met even in the context of virtual transactions.

The case Thaler v. Hirshfeld is relevant to the research request because it discusses whether an artificial intelligence machine can be
considered an "inventor" for patent purposes. Although the case does not directly address trademark law, it may provide a useful
analogy for the research request. However, the court ultimately held that the time has not yet arrived for artificial intelligence to satisfy
accepted meanings of inventorship, and that it is up to Congress to decide how to expand the scope of patent law.

The other two analyses, "USPTO publishes report on public views on artificial intelligence and IP Policy — US IP law adequate for now,
until artificial general intelligence is reached?" and "USPTO Seeks Comments on Intersection of Intellectual Property and Artificial

Intelligence in Second Federal Register Notice," are less relevant to the query. They provide background information on the USPTO's
stance on Al and IP law, but do not specifically mention trademarks.

Cases (3) ~

Thaler v. Hirshfeld, 558 F. Supp. 3d 238 (E.D. Va. 2021)

Thaler v. Hirshfeld is rel to the hr b it di hether an artificial intelligence machine can be
cons:dered an "inventor" for patent purposes Although the case does not directly address trademark law, it may provide a
useful y for ther hreq F , the case does not provide a definitive answer to the research request, and

additional research is needed.

"Although these cases did not squarely address the issue raised in this civil action, the unequivocal statements from the Federal
Circuit that "inventors must be natural persons" and "only natural persons can be ‘inventors’ " support the plain meaning of
“"individual" in the Patent Act as referring only to a natural person and not to an artificial intelligence machine. Max-Planck, 734
F.3d at 1323 ; Beech Aircraft, 990 F.2d at 1248."

"As technology evolves, there may come a time when artificial intelligence reaches a level of sophistication such that it might
satisfy accepted meanings of inventorship. But that time has not yet arrived, and, if it does, it will be up to Congress to decide
how, if at all, it wants to expand the scope of patent law. IIL."

Louis Vuitton Malletier v. Dooney Bourke, 454 F.3d 108 (2d Cir. 2006)

Pengu Swim Sch. v. Blue Legend, LLC, 4:21-CV-1525 (S.D. Tex. Apr. 21,2023)



QUESTION 3 -CHATGPT

8 Y
Ca by Al be Draft a legal memo that addresses this
question. Th er or not th tion is settled law and if not, it should

i P y: ight be resolved, and offer a conclusion on how it
is likely to be resolved. Next, devel for factors that should
evaluating whether the Al-g if ion. Finally, include
i your memo

© chataPT

Legal Memorandum

Subject: Trademark Protection Eligibility for Al-Generated Logos
To: [Recipient]
From: [Your Name]

Date: [Today's Date)

Introduction
q f whether y by artifici g
i ignificant issue at i law and
technology. Thi ing of this issue, analyzes
i with the likeli how it might be resolved. Furthermore,
it develog s ing tection eligibility of Al-generated logos.
1. Current Legal Standing
As of the last update, not explicitly ligibility of Al-g
creations. Trademark law, traditionally, protects symbols, names, and slogans used by entities to
y their goods or servi ingui However, the
originality criteriain the context of Al-g¢ t clearly defined i
trademark statutes.
11 Analysis and Discussion
iginality One key issue i an Al-g logo can
“original®ifitis. direct human creativity or . Trademarks must be
distinct indicati ingl . i an Al lacking legal

personhood, can create a mark with the necessary level of originality and intention.

2. Functionality Doctrine: The logo must not be purely functional; it must carry distinctive
character. Al-generated logos that are overly generic or purely functional may not meet the
threshold for trademark protection.

L ike any trademark, an Al not imilar to
existing ks i bout services.
Analogy: In the ab of direct case law on Al-ge d
alogous situati h for Al-created works, might provide some
insight. However, copyright laws serve different purposes, making di
comparison difficut.

Il Potential Resolutions

The issue may be resolved through:

* Legislati tatutes may gibilty of Al-gy
works for trademark protection.

. ! lude Al

from trademark protection, potentially setting a precedent.

* Regulatory i t Al-
clear Y
IV. Conclusion
eligibility of Al-g logosi d f law. However, itis.
likely that i i imp iginality, the role of human

in ion process, and the ource identifier.

Legislative, judicial, or regulatory needed ide definitive g

Checklist for Evaluating Al-Generated Logo for Trademark Protection

1. Human Involvement: Was there significant human intervention in the logo's creation or
selection?

2. Originality: Does the logo exhibit some level of creativity and uniqueness not solely attributable
to Al algorithms?

3. Distincti : Is the logo sufficiently distinctive to serve as a source identifier?
4. Functionality: Does the logo avoid being purely functional or descriptive of the goods/services it
represents?

5. Confusion Avoidance: Is the logo sufficiently different from existing trademarks to avoid
consumer confusion?
6. Usein Commerce: Is the logo actually being used in commerce to identify the source of goods or

services?

References

This memo's conclusions are drawn from general principles of trademark law as applied in the
United States and may vary by jurisdiction. The analysis is speculative due to the lack of specific
statutory guidance or case law directly addressing Al-generated logos' trademark eligibility.
Relevant sources include the Lanham Act, case law interpreting the act, and guidelines published
by the United States Patent and Trademark Office (USPTO).

Please note, as of the last update in April 2023, there has been no specific legislation, case law, or
USPTO guideline directly addressing the trademark eligibility of Al-generated logos. This memo is
based on general principles of intellectual property law and should not be taken as legal advice.
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MEMORANDUM

To: [Recipient]

From: [Attorney Name)]

Date: April 5, 2024

Re: Trademark Eligibility of AI-Generated Logos

Question Presented:

Can a logo generated entirely by artificial intelligence (AI) be trademarked under current
US. law?

Brief Answer:

The question of whether an Al d logo can be ked is not settled law.

‘While there are arguments supporting both sides, it is likely that Al-generated logos will
be eligible for trademark protection, provided they meet the standard requirements for
trademarks.

Discussion:

1. Current Trademark Law Under the Lanham Act, a trademark is any word, name,
symbol, or device used in commerce to identify and distinguish goods or services
from those of others (15 U.S.C. § 1127). The key requirements for trademark eligibility
are distinctiveness, non-functionality, and use in commerce (TMEP § 1202).

2. Arguments Supporting Trademark Eligibility a. Distinctiveness: If an Al-generated
logo is sufficiently distinctive, it should be eligible for trademark protection,
regardless of its creator (Qualitex Co. v. Jacobson Products Co., 514 U.S. 159 (1995)). b.
N tionality: Al d logos serving as source identifiers, rather than

having a functional purpose, would likely meet the non-functionality requirement
(TMEP § 1202.02). c. Use in Commerce: If the Al-generated logo is used in commerce,
it should satisfy this requirement (15 U.S.C. § 1127).

3. Arguments Against Trademark Eligibility a. Human Authorship: Some may argue
that trademarks require human authorship, similar to copyright law (Compendium of
U.S. Copyright Office Practices § 313.2). However, trademark law does not explicitly
require human authorship. b. Inconsistency with Copyright Law: Denying copyright
protection to Al-generated works while granting trademark protection to Al-
generated logos could be seen as inconsistent.

4. Likely Resolution Given the lack of explicit human authorship requirements in
trademark law and the focus on consumer perception, it is likely that Al-generated
logos will be eligible for trademark protection if they meet the standard requirements
of distinctiveness, non-functionality, and use in commerce.

Checklist for Evaluating Trademark Eligibility of AI-Generated Logos:

1. Distinctiveness: Is the logo sufficiently distinctive to identify and distinguish the
goods or services?

2. Non-Functionality: Does the logo serve a non-functional, source-identifying
purpose?

3. Use in Commerce: Is the logo being used in commerce in connection with the goods
or services?

4. Likelihood of Confusion: Does the logo avoid creating a likelihood of confusion with
existing trademarks?

5. Graphical Representation: Is the logo capable of being represented graphically?

6. Offensive or Deceptive Matter: Does the logo avoid containing offensive or deceptive
matter?

References:
1.15U.S.C. § 1127 (Lanham Act)
2. Trademark Manual of Examining Procedure (TMEP) § 1202
3. Qualitex Co. v. Jacobson Products Co., 514 U.S. 159 (1995)
4. Compendium of U.S. Copyright Office Practices § 313.2

Please note that this memorandum is based on current U.S. law and should not be
construed as legal advice. As the law surrounding Al-generated works continues to
develop, it is essential to consult with a qualified attorney for guidance on specific
situations.

€1 Copy O Retry &1 @

* Claude can make mistakes. Please double-check responses.



QUESTION 3 - PERPLEXITY

Can a logo generated entirely by Al be trademarked? Draft a legal memo that addresses

this question. The memo should state whether or not this question is settled law and if @ Se:
not, it should analyze and discuss all possible ways the issue might be resolved, and

offer a conclusion on how it is likely to be resolved. Next, develop a checklist for factors B Se:
that should be considered in evaluating whether the Al-generated logo qualifies for

trademark protection. Finally, include references to the soure material relied on in your GD Ger

memo

‘£ Sources

Top 5 Problems With How to Make Al Logos: A Are Al Generated Logos ® C
Artificial Intelligence (Al... Step-by-Step Creation... Trademarkable?
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&% Answer

Legal Memo: Trademarkability of Al-Generated Logos

The question of whether logos generated entirely by artificial intelligence (Al) can be
trademarked is not yet settled law. There are arguments on both sides, and the issue has
not been definitively resolved by courts or legislation.

Arguments Against Trademarkability

One of the main arguments against allowing trademarks for Al-generated logos is the lack
of human authorship. Trademarks are intended to protect distinctive marks that identify
the source of goods or services. The U.S. Copyright Office has ruled that Al-generated
works lack the required "human authorship” for copyright protection. * This reasoning
could potentially extend to trademarks as well.

Additionally, Al-generated logos may lack the distinctiveness required for trademark
protection. If the Al simply combines or modifies existing logos or elements, the resulting
design may not be sufficiently unique or distinctive to qualify as a trademark. "

Arguments in Favor of Trademarkability

On the other hand, some argue that the lack of human authorship should not preclude
trademark protection for Al-generated logos. Trademarks are intended to protect source
identifiers, regardless of their method of creation. As long as the logo serves to identify the
source of goods or services, it could potentially be trademarked.

Furthermore, as Al technology advances, the logos generated may become increasingly
unique and distinctive, potentially meeting the requirements for trademark protection. 2

Conclusion and Recommendation

Given the lack of clear precedent, it is difficult to predict how courts will ultimately resolve
this issue. However, based on the arguments presented, it seems likely that at least some
Al-generated logos could potentially be trademarked, provided they meet the
requirements of distinctiveness and serve as a source identifier.

To evaluate whether an Al-generated logo qualifies for trademark protection, the following
factors should be considered:

Checklist for Evaluating Trademarkability of Al-Generated Logos

1. Distinctiveness: Is the logo sufficiently unique and distinctive, or does it merely
combine or modify existing logos or elements? *

2. Source Identification: Does the logo serve to identify the source of goods or
services, even if it was generated by Al? ¢

3. Human Involvement: Was there any human involvement or direction in the Al
generation process that could contribute to a finding of human authorship?

4. Precedent: Are there any relevant court decisions or legislative developments that
provide guidance on this issue?

Ultimately, seeking legal counsel and closely monitoring developments in this area of law
is recommended when considering trademarking an Al-generated logo.

Sources cited: T 3 ¢
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what are the legal implications of using ai to generate logos

how can ai-generated logos be protected by trademark law
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what are the challenges of trademarking ai-generated logos
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